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JURISDICTION
The Utah Court of Appeals has jurisdiction of this matter pursuant to Utah Code
Annotated § 10-3-1012.5 which states:
Any final action or order of the Commission may be appealed to the Court of
Appeals for review. The notice of appeal must be filed within 30 days of the
issuance of the final action or order of the Commission. The review by the Court
of Appeals shall be on the record of the Commission and shall be for the purpose
of determining if the Commission has abused its discretion or exceeded its
authority.
STATEMENT OF THE ISSUE
Did the Commission err in concluding as a matter of law that the disciplinary
action of a 30 hour suspension without pay imposed on Officer Measels was so clearly
disproportionate to the charges as to amount to an abuse of discretion on the part of the
Chief of Police?
STANDARD OF REVIEW
The Court reviews the final decision of the Commission for the purpose of
determining if the Commission has abused its discretion or exceeded its authority.
"Discretion may be best viewed as an arena bounded by the law, within which the
Commission may exercise its judgment as it sees fit. Unless the Commission has stepped
out of the arena of discretion and thereby crossed the law," the Court will affirm the
Commission's order. Kelly v. Salt Lake City Civil Service Commission, 2000 UT App
235 1 15, 8 P.3d 1048, 1052 (Utah App. 2000); Salt Lake City Corp. v. Salt Lake City
Civ.Serv. Comm'n, 908 P.2d 871, 874 (Utah App. 1995). In the event that a petitioner
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seeks to have the Commission's factual findings overturned, the Court employs the
clearly erroneous standard.

Kelly, 2000 UT App 235 at f 15.
STATEMENT OF THE CASE

Nature of the case
This petition is from an order of the Salt Lake City Civil Service Commission
("the Commission"). (R. 30-35).
Course of the proceedings below
On January 6, 2004, the Commission heard Officer Measels' appeal.

The

Commission issued its Findings of Fact, Conclusions of Law and Order on May 20, 2004.
Disposition at the Commission
In a split decision, a majority of the Commission concluded that Officer Measels
violated Department Policy D23-02-00.00 "Personal Contacts" and that Officer Measels5
conduct was "deplorable, extremely unprofessional,

and warranted

appropriate

disciplinary action." However, the Commission concluded that the disciplinary action of
30 hours suspension without pay was "so clearly disproportionate to the charges as to
amount to an abuse of discretion" on the part of the Chief of Police. Therefore, the
Commission ordered that "although Officer Measels violated Department policy, the
discipline imposed o n O fficer Measels by the May 9, 2003 letter from Chief Dinse to
Officer Measels was clearly disproportionate" and the Commission vacated the discipline
of 30 hours suspension. (A copy of the Findings of Fact, Conclusions of Law and Order
(R. 30-35) is included in the Addendum to this Brief as Exhibit A).
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STATEMENT OF FACTS
1.

The incident that gave rise to the disciplinary action taken against Officer

Measels in this matter occurred on June 22, 2002. (R. 37 at p. 9; R. 30).
2.

At the time of the incident, Officer Measels was working a part-time job at

a Smith's Food & Drug Center located at 1174 West 600 North in Salt Lake City, Utah.
Officer Measels was in uniform and in his police car at the time. (R. 30).
3.

In accordance with standard Department practice, Officer Measels is

considered on duty 24 hours a day, seven days a week, including while working at the
above-referenced part-time job. (R. 31).
4.

A person, later identified as Brandon Hansen, drove past Officer Measels'

car and made an audible, pig-like "oinking" noise. (R. 37 at p. 9).
5.

Officer Measels ran a computer inquiry on the license plate of the car and

received a report that the car was not insured. As a result, Officer Measels stopped Mr.
Hansen. (R. 37 at p. 9; R. 31).
6.

Officer Measels approached the vehicle and informed Mr. Hansen that he

was being stopped because his car was not insured.

Mr. Hansen, within seconds,

provided Officer Measels a copy of a current insurance card indicating that his vehicle
was insured. (R. 37 at p. 9; R. 31).
7.

Rather than terminate the stop at this point, Officer Measels ran more

computer checks on Mr. Hansen even though Officer Measels had previously run a
warrant and criminal history check prior to initially stopping the driver. (R. 37 at p. 9).
8.

Officer Measels continued interrogating Mr. Hansen for approximately 30

minutes. (R. 31; R. 37 at p. 9).
9.

At one point during the stop, Mr. Hansen told Officer Measels that he felt

he was being harassed (R. 37 at pp. 10 and 70; R. 36 at p. 16) and asked Officer Measels
for his name. In response, Officer Measels gestured at his embroidered name patch on
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his uniform shirt. (R. 36 at p. 223). He did not give his name orally, did not identify his
division or assignment, and did not give Mr. Hansen a copy of a business card. (R. 3132).
10.

Following the stop of nearly 30 minutes, Officer Measels permitted Mr.

Hansen to leave. He did not issue Mr. Hansen a citation. Mr. Hansen later made a
complaint to the Internal Affairs division of the Department. (R. 32).
11.

Officer Measels was charged with violating Department Policy D23-02-

00.00 PERSONAL CONTACTS, which states:
Employees will introduce themselves upon initial contact with the public.
This includes when responding to calls for service or any other appropriate
public contact.
Employees will treat all persons with respect. Employees are expected to
be courteous and dignified at all times as the circumstances allow. The
personal prejudices or attitudes of the employees must not influence their
decision to take police action other than is justified or expected within the
constraints of discretion.
Employees will not use degrading, profane, abusive or defamatory
language when in contact with the public or in public view
Employees will provide the Department business card to the public when
appropriate and also identify themselves by name and division assignment
when requested.
(R. 37 at pp. 8-9; R. 32).
12.

Chief C. F. Dinse affirmed the sustained violation of Department Policy

D23-02-00.00 in a letter to Officer Measels dated May 9, 2003 on the basis that Officer
Measels failed to give the driver his name and because Officer Measels' conduct showed
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that he had failed to treat the driver with respect. (R. 37 at pp. 8-13; a copy of the Chiefs
letter is included in the Addendum to this Brief as Exhibit B).
13.

Chief Dinse took into account Officer Measels' disciplinary history which

included:
•

On February 13, 2002, Officer Measels received a written reprimand for
violating the Police Department's Inconsiderate Contacts policy and
Improper Use of Police Authority policy. (R. 37 at p. 11).

•

On May 9, 2003, he received a written reprimand for violating policy
D43-02-00.00 (Reports - Accuracy and Thoroughness Required). (R.
37 at p. 11).

14.

Chief Dinse considers the following when determining discipline:
The nature of the charge;
The violation itself and the seriousness of it;
The past history of the officer;
The officer's personnel record; and
How the individual accepts responsibility for the misconduct.

(R. 36 at pp. 115-116). He made the same considerations when determining Officer
Measels1 discipline. (R. 37 at pp. 8-13, included in Addendum).
15.

Chief Dinse evaluates the entire circumstances of an incident before he

imposes discipline. (R. 36 at p. 116).
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16.

Chief Dinse felt that Officer Measels' prior misconduct was serious and felt

that Officer Measels had not "gotten the message" regarding how he should conduct
himself. (R. 36 at p. 143).
17.

Chief Dinse felt Officer Measels did not accept responsibility for his

actions. (R. 36 at p. 143).
18.

Chief Dinse did not feel Officer Measels acted in a professional manner,

found his conduct unnecessary, and his contact with Mr. Hansen inappropriate (R. 36 at
p. 148).
19.

As discipline, Chief Dinse suspended Officer Measels for thirty (30) hours

without pay which the Chief felt was in proportion to the severity of Officer Measels1
policy violation. (R. 36 at p. 148).
20.

Officer Measels appealed the suspension to the Salt Lake City Civil Service

Commission ("the Commission"). On January 6, 2004, the Commission heard Officer
Measels' appeal. The Commission issued its Findings of Fact, Conclusions of Law and
Order on May 20, 2004. (R. 30-35, attached as Exhibit A).
21.

The Commission found that similar conduct among other officers in the

past traditionally has been the basis for letters of reprimand for both first and second
violations of the Personal Contacts/Inconsiderate Contacts policies. Harsher forms of
discipline, including time off in the 20-hour to 50-hour range, has been reserved for third
violations and for more egregious conduct, including profanity and physical violence. No
profanity or physical violence was involved in Officer Measels1 case. (R. 32-33).
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22.

The Commission found that Officer Measels had violated Department

policy D23-02-00.00 (Personal Contacts) and concluded as a matter of law that "Officer
Measels' conduct was deplorable, extremely unprofessional, and warranted appropriate
disciplinary action." (R. 34).
23.

In a split decision, a majority of the Commission also concluded, however,

that the 30 hour suspension without pay was "so clearly disproportionate to the charges as
to amount to an abuse of discretion" on the part of the Chief of Police. Thus, the
Commission ordered that the discipline of 30 hours was vacated despite Officer Measels'
violation of the policy. (R. 33-34).
SUMMARY OF ARGUMENT
The Commission's decision to vacate the 30 hour suspension the Chief imposed
on Officer Measels was wrong because it went outside the legal boundaries of the law
and, as such, was an abuse of the Commission's discretion. Although the Commission
found that Officer Measels took police action in retaliation for a citizen making an
oinking noise at him, detained the citizen "far too long" such that the stop constituted
"police harassment" and engaged in conduct that the Commission deemed "deplorable,"
extremely unprofessional and which warranted "appropriate disciplinary action," (R. 1720, Commission Memorandum is attached to the Addendum of this Brief as Exhibit C)
the Commission vacated the 30 hour suspension because it was "disproportionately
severe" thus constituting an abuse of the Chiefs discretion.
In coming to its conclusion, the Commission looked only at one factor, the
consistency of discipline, when it should have looked at Officer Measels full record. The
7

Commission did not analyze the question o f whether the charges warrant the s anction
imposed by breaking that inquiry down into two sub-parts:

First, is the sanction

proportionate and, second is the sanction consistent with previous sanctions imposed by
the department pursuant to its own policies.

Kelly v. Salt Lake City Civil Service

Commission, 2000 UT App 235, \ 21. Because it failed to apply the appropriate test to
aid it in its examination of the Chiefs disciplinary decision, the Commission took away
the Chiefs discretion that is legally vested in him. The Commission's decision robs the
Chief of the discretion to choose the appropriate punishment based upon the facts and
circumstances of each case.
The Commission's decision makes consistency with past discipline a strict
mandate, rather than but one variable in a host of considerations available to the Chief
when he considers discipline. If the Commission's decision is allowed to stand, that strict
mandate will mean that the Chief will not be able to impose discipline for a policy
violation, such as time off, for an egregious violation if time off has not been imposed for
that particular policy violation before.

No employee should be granted the right to

repeatedly display material errors in judgment and violate Department policies that affect
his employer and the public because the Chief is without the discretion to weigh the
officer's conduct and determine the appropriate discipline.

Yet, the Commission's

decision takes the discretion away from the Chief to use progressive discipline to deter
future improper conduct.
The Chief should not be mandated to proceed in rigid lockstep with prior practice.
The Commission, by focusing only on the consistency of the discipline, failed to give any
8

weight to the Chiefs fair and rational basis for the perceived inconsistency.

The

Commission's decision and its strict consistency mandate neuters the application of
progressive discipline and nullifies the Chiefs discretion to manage his police force and
impose reasonable discipline based upon the full record in each case.
This Court should overturn the Commission's decision because the Commission
stepped outside of the legal boundaries set forth in Kelly by failing to acknowledge the
Chiefs reasons for imposing the discipline he did, instead demanding rigid conformity
with other discipline.

ARGUMENT
THE COMMISSION ERRED IN CONCLUDING THAT THE
DISCIPLINE WAS CLEARLY DISPROPORTIONATE
A.

The charges warranted the sanction imposed.
It is well recognized that in reviewing the Chiefs discipline, the Commission must

ask two questions. First, do the facts support the charges made? Second, if so, do the
charges warrant the sanction imposed? Kelly v. Salt Lake City Civil Service Commission,
2000 UT App 235, ^[16. Here, there is no question that the Commission answered "yes"
to the first question. Officer Measels was charged with violating the Personal Contacts
policy. The Commission found that, indeed, he did violate that policy. Specifically, the
Commission found that:
•

Officer Measels took police action "as a form of retaliation for the oinking
noise Mr. Hansen made."

9

•

The stop Officer Measels made was "far too long and could, by itself,
constitute police harassment."

•

Officer Measels did not identify himself to Mr. Hansen.

(R. 30-35, also included in Addendum).
The Commission, stressing that it "deplores, in the strongest terms, Officer
Measels' conduct in this matter," found that Officer Measels' activities "violated
Department policy, were extremely unprofessional, and rated appropriate disciplinary
action." (R. 17-20, see also Addendum Exhibit C). Without question, the Commission
determined that the facts supported the charges that Officer Measels had violated
department policy.
B.

The charges warranted the sanctions imposed.
It is with the second prong of its examination that the Commission "stepped out of

the arena of discretion and thereby crossed the law." Kelly, 2000 UT 235 at ^f 15. The
Commission failed to properly examine the question "do the charges warrant the sanction
imposed." This failure robbed the Chief of his discretion to impose discipline.
In the case of Kelly v. Salt Lake City Civil Service Commission, 2000 UT App 235,
f 21, this Court broke the second question into two sub-questions: "First, is the sanction
proportional; and second, is the sanction consistent with previous sanctions imposed by
the department pursuant to its own policies." Id, In the instant case, the Commission
focused solely on the consistency factor in determining that the discipline was
"disproportionate, excessive, and inconsistent with disciplinary action imposed in other
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circumstances." (R. 19, Addendum Exhibit C). Consistency, however, is but one factor
is the analysis.
1.

The sanction is proportionate to Officer Measels' misconduct.

In its analysis of the two sub-questions, this Court reasserted the well recognized
law that discipline is within the sound discretion of the Chief:
4

In determining whether the charges warrant the disciplinary action taken,
we acknowledge that discipline imposed for employee misconduct is within
the sound discretion of the Chief.' (quoting Lucas v. Murray City Civ. Serv.
Comrn'n, 949 P.2d 746, 761 (Utah App. 1997). The Chief must have the
ability to manage and direct his officers, and is in the best position to know
whether their actions merit discipline, (citation omitted) We therefore
proceed cautiously, so as not to undermine the Chiefs authority, noting
however, that he exceeds the scope of his discretion if the punishment
imposed is in excess of 'the range of sanctions permitted by statute or
regulation, or if, in light of all the circumstances, the punishment is
disproportionate to the offense, (citation omitted).
Kelly, 2000 UT App 235 at \ 22. Although the Commission did conclude that the 30
hour suspension was disproportionate to Officer Measels' "deplorable" conduct, the
Commission failed to properly analyze the evidence under the standards enunciated in
Kelly, and, as such, the Commission abused its discretion.
Officer Measels attempted to show and the Commission found that no officer had
been given a 30 hour suspension for a first or second violation of the Personal Contacts
policy or the related Inconsiderate Contacts policy.

The Commission found this

inconsistency to be determinative. However, the Commission should have reviewed
Officer Measels' discipline "in light of all the circumstances" underlying the termination,
taking a "more expansive view" of the punishment before concluding that the 30 hour
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suspension was disproportionate to the conduct. See, e.g. Kelly, 2000 UT App 235 at

1124.
a.

The Commission failed to evaluate the full record.

The Commission failed to evaluate all of the circumstances underlying the Chiefs
disciplinary decision. A review of the Commission's findings (R. 30-35) reveals that the
Commission overlooked or did not even consider Officer Measels5 full record. The Chief
had e ngaged i n p rogressively d isciplining O fficer M easels. T he r ecord s hows that, i n
addition to the violation for which he received the 30 hour suspension, he had three prior
sustained policy violations. Just four months prior to the June 22, 2002 incident at issue
in this case, Officer Measels had received a written reprimand for a sustained violation of
the Inconsiderate Contact policy and for a sustained violation of the Abuse of Police
Authority policy. Chief Dinse testified that the incident leading to those violations was
"substantial." (R. 36 at p. 141). There it was found that Officer Measels was rude and
unprofessional with two Valley Fair Mall security officers to the point of threatening to
arrest t hem, w hile t rying t o 1 earn t he i dentify of a female s ecurity o fficer for h is o wn
personal purposes. (R. 37 at pp. 11, 123-124). Officer Measels also had received a
written reprimand for violating department policy D43-02-00.00 (Reports - Accuracy and
Thoroughness Required). The Chief also testified that Officer Measels had not "gotten
the message" regarding how he should conduct himself. The Chief found it significant
that Officer Measels did not accept responsibility for his actions or seem to understand
that he had done anything wrong. Thus, the Chief, after weighing all the facts and
circumstances, concluded that another written reprimand was not appropriate.
12

Although Officer Measels' previous misconduct was serious, the Commission,
with the singular focus on the consistency factor, ignored Officer Measels' prior
violations of the abuse of police authority policy and the report policy. Apparently, the
Commission only considered as a valid variable the one prior sustained violation of the
Inconsiderate Contacts policy, a policy closely related to the Personal Contacts policy at
issue in this case. In Kelly, this Court recognized that a link between instances of
misconduct is not necessarily required when weighing the full record. Kelly, 2000 UT
App 235 at Tf27. Therefore, the Commission should have looked at Officer Measels5
whole prior disciplinary history, not just the one prior incident of related conduct.
There is no requirement that prior acts of misconduct must be logically or
factually related to the current misconduct in order to be considered for disciplinary
purposes. While such a connection may arguably strengthen a decision to impose a
particular discipline, it is not required. See, e.g., Silver, Public Employee Discharge and
Discipline § 5.3 (1995).
The "relatedness" standard upon which the Commission apparently relied has not
been required by the Utah courts. For example, in Child v. Salt Lake City Civil Service
Commission, 575 P.2d 195 (Utah 1978), the Court upheld the termination of a police
officer. The Commission had reviewed four unrelated matters of misbehavior in coming
to its decision, and the Court described two separate incidents: one involving theft, and
the other involving drinking and shooting a man to death. The Court held that the City's
action was not arbitrary, capricious or unreasonable. The Court did not require a showing
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that the incidents of misconduct were related. The Court should not now require such a
showing, especially when it would be contrary to public policy or safety.
Had the Commission looked at Officer Measels' full record, it would have found
that the Chiefs decision was fully justified given Officer Measels' overall conduct. Had
the Commission taken an "expansive view" of Officer Measels' "full record'1 {Kelly, 2000
UT App 235 at | 20, n. 6) including past disciplinary history, the efforts at progressive
discipline, the serious nature of both the past and present misconduct, and the relevant
factors the Chief considered prior to imposing the 30-hour suspension, the Commission
would have not trampled on the Chiefs discretion but, rather, would have deemed the 30
hour suspension to be proportionate and within the Chiefs discretion.
2.

The City met the consistency element.

The Commission's sole focus in reaching a conclusion on the second question was
whether or not the 30 hour suspension without pay was consistent with discipline
imposed on others who violated the Personal Contacts policy or the related Inconsiderate
Contacts policy. The Commission's rigid reliance on the consistency of discipline as the
determinative factor as to whether or not the Chief abused his discretion is not supported
by the law. As stated by this Court in Kelly, the "consistency element simply requires the
Department to abide by its own policies, as outlined in Lucas v, Murray City Civ. Service
Commission, 949 P. 2d 746, 761 (Utah App. 1997), and as recognized in the
Department's own regulations." K elfy, 2 000 UT App 2 35 at | 28. T he Kelly Court
pointedto SaltLake PoliceDepartment policy 3-11-02-00 (now D38-02-00.00) which
states:

Positive corrective action should be considered before the imposition of
sanctions. The following factors should be considered when determining
the degree of disciplinary action needed:
5.

Consistency of discipline.l

Kelly, 2000 UT App 235 at f 28. Thus, inconsistency in Officer Measels5 discipline
when compared to the discipline imposed on others for similar conduct is but one factor
in determining if the Chief abused his permitted discretion. Id. For the Commission,
however, the consistency of discipline was the only factor that was considered.
The Commission's staunch position that no discipline can be imposed except that
which was previously imposed for similar conduct raises that consideration to an
inviolate rule. The City believes that position incorrectly presents the state of the law.
C.

There was no "meaningful disparity of treatment."
In Kelly, this Court adopted the burden of proof analysis employed in cases

governed by the Utah Administrative Procedures Act (UAPA) to aid in analyzing the
consistency requirement. Id. at f 29. The burden is placed upon the officer to establish a
prima facie case that the Chief acted inconsistently, showing some "meaningful disparity
of treatment" between the o fficer and other similarly situated employees. I d.at^

1

3 0.

That Salt Lake City police department policy has been renumbered as D38-02-00.00. In
addition to consistency of discipline, the other factors include: (1) Nature of the violation
and the circumstances in which it occurred; (2) the impact the behavior has on the
Department; (3) mitigating circumstances; (4) length of service and work record; (5)
consistency of discipline; (6) extent to which disciplinary action may play a rehabilitative
role; (7) attitude and conduct of the employee throughout the investigation and personnel
interview; (8) adequacy of Department training needs or practices and Department
policies and procedures.

15

This "meaningful disparate treatment," however, can only be found "when similar factual
circumstances led to a different result without explanation." Id.
It is this evaluation of a "meaningful disparity" that the Commission ignored. By
doing so, the Commission failed to recognize the inherent discretion vested in the Chief,
his advantaged position to weigh the individual facts, the consequences to the
Department and the public, and the ability to effectively manage a para-military
organization in the public's best interest.

Certainly, the Commission should, where

relevant, consider prior similar conduct and discipline.

This should not be done,

however, at the exclusion of a consideration of the Chiefs justification for any
disciplinary differences. When either there is no similar conduct for comparison, or there
is a valid explanation as to the differences in discipline, the Chief should not be mandated
to proceed in rigid lockstep with prior practice. The Commission, by focusing only on
the consistency of discipline, failed to give any weight to the Chiefs fair and rational
basis for the perceived inconsistency.
A review of disciplinary actions taken against other officers who violated the
Personal Contacts or Inconsiderate Contacts policy reveals a variety of misconduct that
all violated the Personal Contacts/Inconsiderate Contacts policy, including incidents
where police officers yelled at citizens, asked them if they were homosexual, told them to
"shut the flick up," told the citizen that his face was etched on the officer's brain and that
he was going to write the citizen as many citations as he possibly could, and where an
officer flipped a coin to see whether he would arrest someone (R. 37 at Exhibit 3).
Arguably, none of those episodes are the same.
16

They each have different factual

underpinnings. Each of the officers involved in those violations has a different history
with the Department. It seems clear that those episodes when compared with Officer
Measels' misconduct are in fact very different.

Thus, it is doubtful that, had the

Commission used the burden shifting model set forth in Kelly, the Commission would
have found that Officer Measels had met his burden of establishing "meaningful
disparity" b etween h is p unishment and t hat of t he o ther o fficers w ho h ad v iolated t he
same policy.
D.

The City had a fair and rational explanation for any disciplinary differences.
Assuming, arguendo, that the Commission had applied the appropriate analysis

and had found that Officer Measels met his burden; it is incumbent upon the City to
justify the alleged inconsistent discipline. Pickett v. Utah Department of Commerce, 858
P.2d 187, 191 (Utah App. 1993). That burden is met by the City if it demonstrates a fair
and rational basis for its departure from prior practice. Id. As demonstrated above, the
other disciplinary actions (R. 37 at Exhibit 3) involving violations of the Personal
Contacts/Inconsiderate Contacts policies were episodes of misconduct primarily
involving the use of profanity. It is undisputed, however, that Officer Measels did not
use profanity during his incident of misconduct. However, that does not make Officer
Measels' misconduct that violated the Personal Contacts policy any less significant than
the misconduct of those officers who violated the policy by using profanity or even
violence. A review of the prior disciplinary decisions also illustrates that no policy
violations are exactly alike or even comparable. As Chief Dinse stated, a violation of the
Personal Contacts policy can involve "somebody who's slightly rude to somebody all the
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way up to what the testimony has been today to borderline or crossing the line if you will
of unconstitutional length of stop." (R. 36 at p. 99).
In Taylor v. Utah Department of Commerce, 9 52 P.2d 1090 (Utah App. 1 998),
against a charge of inconsistent discipline and after reviewing the comparables presented
by the petitioner, the Court concluded:
Implicit in the Division's reasons for revoking [petitioner's] license
is the conclusion that in order to adequately protect the public, it was
necessary for the Division to prevent [petitioner] from continuing to
practice. Although revocation of a professional's license is a harsh
measure, we conclude that in this case the Division met its burden of
demonstrating that its decision to revoke [petitioner's] license was
fair and rational.
Id. at 1096 (Emphasis added.)
Nowhere could concern for "adequately protecting the public" be more important
than in the conduct of a peace officer.

The Chief concluded that Officer Measels'

misconduct was "severely improper." (R. 37 at p. 198). The Chief also considered
Officer Measels1 previous misconduct to be "serious." (R. 36 at p. 199). Comparing a
Personal Contacts policy violation involving the use of profanity with Officer Measels'
"unjustified detention of Mr. Hansen," (R. 36 at p. 197) Chief Dinse stated that Officer
Measels' conduct was "equally, if not more severe."

(R. 36 at p. 197). Yet, the

Commission determined that the disciplinary action imposed was so clearly
disproportionate as to amount to an abuse of the Chiefs discretion.
The City respectfully submits that none of the conduct of the other officers who
violated the Personal Contacts/Inconsiderate Contacts policy was, in fact, truly
comparable to Officer Measels' conduct. Chief Dinse stated:
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And so, you know, I look at these all independent, and I look at the background
and I look at what occurred, and I don't take it lightly. And I believe we are all
accountable for our actions.
And, in this case, I believe his actions were wholly inappropriate, and I believe
that his past performance indicates that he does not understand the importance of
his position and the ability to abuse the power he has. And that was all considered
in this penalty in order to get his attention so that he could change his behavior.
(R. 36 at p. 199).
E.

The Commission ignored the Chiefs discretion to impose progressive

discipline.
Like most employers, the City uses progressive discipline whenever possible.
Progressive discipline is a well-accepted policy (See Lucas v. Murray City Civil Service
Commission, 949 P. 2d 746, 761-62 (Utah App.1997)) which by its very nature considers
the cumulative nature of offenses, whether or not related.

The use of progressive

discipline is committed to the Chiefs discretion, based upon the severity of the offense.
Lucas, 949 P. 2d at 762. In this case, the Chief clearly concluded that the severity of the
instant matter, especially when coupled with Officer Measels' prior misconduct, justified
the imposition of progressive discipline in the form of a 30 hour suspension without pay.
The Commission, focusing only on the consistency element, failed to recognize the
importance of progressive discipline and the discretion of the Chief to weigh all the
circumstances and determine the appropriate discipline
The Commission's ruling appears to argue against the very concept of progressive
discipline. Given the Commission's position, no officer could ever receive more than a
written reprimand for a first or second violation of the Personal Contacts policy unless
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such a violation included the use of profanity and physical violence. (R. 33). If profanity
or violence was part of the misconduct, then, according to the Commission's decision, a
suspension within the range of 20 to 50 hours would be appropriate (R. 32-33).
Applying this reasoning, had Officer Measels used profanity with Mr. Hansen
after stopping him in "retaliation for the oinking noise Mr. Hansen made" (R. 31) and
while detaining him "far too long" in a stop that could "constitute police harassment" (R.
31), the Commission would have found that his 30 hour suspension was "within the 20 to
50 hour range" (R. 32-33) and, as such, would have been within the Chiefs discretion.
The utter nonsense of such reasoning defeats itself. Surely an officer who "took police
action in retaliation for an oinking sound," who conducted a stop that constitutes "police
harassment" and who engaged in "deplorable," "unprofessional conduct" can be
disciplined by the Chief of Police within the 20 to 50 hour range for a violation of the
Personal Contacts policy despite the fact that the officer did not use profanity. Any other
conclusion neuters a system of progressive discipline and nullifies the Chiefs discretion
to manage his police force and impose discipline based upon the full record in each case.
A review of Officer Measels' conduct demonstrated an unwillingness to
appropriately deal with the public.

No employee should be granted the right to

repeatedly display material errors in judgment that affect his employer and the public
because the Chief is without the discretion to weigh the officer's conduct and determine
whether another written reprimand or suspension "within the 20 to 50 hour range" should
be administered in order to deter future misconduct.

Nowhere is the concept of

progressive discipline and the Chiefs discretion to address police misconduct more
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applicable than in the area of law enforcement where public safety and public
expectations demand more. The Commission's decision fails, not only on legal grounds,
but on public policy grounds as well.
F.

The Commission's decision robs the Chief of his discretion and leaves him to

impose discipline by formula regardless of the circumstances.
The Commission's determination that the Chief cannot impose discipline of time
off until an officer has committed more than two violations of the Personal Contacts
policy or has used profanity and physical violence while violating that policy raises the
very real concern as to what will prevent police officers from mistreating a citizen if they
know that, regardless of the severity of their conduct, they will only face a written
reprimand on their first or second violation of the Personal Contacts policy, so long as
they do not use profanity or resort to violence. The public expects the Chief of Police to
protect them. Unless he is allowed the discretion to impose appropriate discipline based
upon the nature of the conduct, the Chief of Police may not be able to manage his police
officers in a way that protects the citizens from police misconduct. The Commission's
formulaic approach that fails to give due consideration to the gravity of the misconduct,
the history of the officer, and the full record in each case sends the wrong message to the
public and police officers alike.
The Commission's decision requires a Chief of Police to never impose discipline
that is of a different type or quantity than has been previously imposed.

The

ramifications of such a proposition are inimical to the interests of public safety. Obvious
scenarios present themselves that demonstrate the fallacy of Petitioner's reasoning.
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Police Chiefs do not stay in their position forever. Each brings distinct strengths
and weaknesses to the job and is influenced by his or her own professional life
experiences, policy-maker directives and changing cultures and public expectations. The
Commission's decision suggests that an incoming Chief could only implement the
discipline that had been imposed by his predecessor regardless of the laxity or severity of
that Chiefs disciplinary policy.

Similarly, a Chief who initially imposes a minor

discipline may find that such discipline did not deter future misconduct of other officers.
That is precisely the case here. The Chief testified that Officer Measels had not "gotten
the message" from the prior written reprimand he had received only four months prior to
the episode at issue here. Public policy dictates that a Chief of Police be permitted to
send a stern message to correct an officer's misconduct, particularly that of an officer
who is a repeat offender with a tendency to abuse his police authority who hasn't
previously "gotten the message." Under the Commission's strict consistency mandate,
however, the Chief cannot send that message through discipline if he has not imposed
that discipline before. Such a result again reinforces the argument that the Commission
acted outside the law and abused its discretion. See, e.g. Kelly, 2000 UT App 235 at f 33
(the fact the Chief had not terminated someone before for the same conduct as Kelly does
not mean that he cannot terminate Kelly for that conduct).
G.

The Chief of Police must not lose his discretion to imposed discipline.
Chiefs of Police must have the discretion to impose discipline given the

circumstances attendant to the misconduct rather than be handcuffed to potentially
irrelevant o r i neffective p recedent. While c onduct t hat i s s imilar in t ime, c ontent a nd
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consequences should be treated substantially similar, experience tells us that those
situations are uncommon. For instance, there are countless ways to violate the Personal
Contacts policy.

However, police officers, their conduct, their motivations and

justifications and the impact of such conduct all vary from case to case, even when they
all have violated the same police policy. Police Chiefs must be given broad discretion
and deference in measuring the nature of officer misconduct and its impact upon the
Department's public safety mission. The law recognizing this discretion is clear and well
established. Lucas, 949 P.2d at 761 (Discipline is within the sound discretion of the
Chief.

We hold that the use of progressive discipline is committed to the Chiefs

discretion based on the Chiefs determination of the severity of the offense.); In re
Discharge of Jones v. Tooele County, 720 P. 2d 1 356, 1 363 (Utah 1 986) (The sheriff
must manage and direct his deputies and is in the best position to know whether their
actions merit discipline.).
demonstrate a

The test that was adopted in Kelly allows the Chief to

"fair and rational basis" for any inconsistency of discipline while

maintaining the necessary flexibility to impose discipline based upon an officer's entire
record.
By failing to acknowledge any of the Chiefs reasons for imposing the discipline
he did, the Commission ignored the Kelly test, instead demanding rigid conformity with
other discipline regardless of the circumstances.
CONCLUSION
Because the Commission failed to properly apply the law when it addressed the
question, do the charges warrant the sanction imposed, the Commission abused its
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discretion by stepping outside the legal boundaries set forth in Kelly. This Court should
overturn the Commission's ruling and affirm the Chiefs discipline of 30 hours
suspension.
DATED this 14th day of September, 2004.

Senior City Attorney
Attorney for Petitioner

OA

CERTIFICATE OF DELIVERY

The undersigned hereby certifies that on the 14th day of September, 2004, she
caused a true and correct copy of the foregoing BRIEF OF PETITIONER to be handdelivered to:
Salt Lake City Civil Service Commission
c/o Secretary Pattie Anderson
451 South State Street, Room 115
Salt Lake City, Utah 84111
Respondent
and the undersigned further certifies that on the 14th day of September, 2004, she caused
a true and correct copy of the foregoing BRIEF OF PETITIONER to be mailed, first class
postage prepaid, to:
Todd M. Shaughnessy
15 West South Temple, Suite 1200
Salt Lake City, Utah 84101
Attorney for Drew Measels who was
the petitioner before the Civil Service Commission

%l(lk%initiA _
SANDRA STANGEH
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ADDENDUM A

ISSUED
WAY 2 D 2004
CIVIL SERVICE
COMMISSION

ISSUED
Salt Lake Civil Service Commission

IN THE CIVIL SERVICE COMMISSION IN AND FOR
SALT LAKE CITY, STATE OF UTAH

DREW MEASELS,
Petitioner,
vs.

SALT LAKE CITY CORPORATION, for
and on behalf of the SALT LAKE CITY
POLICE DEPARTMENT,

FINDINGS OF FACT, CONCLUSIONS,
AND ORDER

Respondent.

On January 6, 2004, the above-captioned matter came before the Salt Lake City Civil
Service Commission. Petitioner Drew Measels ("Officer Measels") was present and represented
by his counsel, Todd Shaughnessy. Respondent Salt Lake City Corporation, for and on behalf of
the Salt Lake City Police Department (the "Department") was represented by its counsel,
Assistant City Attorney Martha Stonebrook.
FINDINGS OF FACT
1.

The incident that gave rise to the disciplinary action taken against Officer Measels

in this matter occurred on June 22, 2002.
2.

At the time of the incident, Officer Measels was working a part-time job at a

Smith's Food & Drug Center located at 1174 West 600 North in Salt Lake City, Utah. Officer
Measels was in uniform and in his police car at the time.

J

3.

In accordance with standard Department practice, Officer Measels is considered

on duty 24 hours a day, seven days a week, including while working at the above-referenced
part-time job.
4.

A person, later identified as Brandon Hansen, drove past Officer Measels' car and

made an audible, pig-like "oinking" noise.
5.

Officer Measels ran a computer inquiry on the license plate of the car and

received a report that the car was not insured. As a result, Officer Measels stopped Mr. Hansen.
The Commission finds that the stop was undertaken by Officer Measels as a form of retaliation
for the oinking noise Mr. Hansen had made.
6.

Officer Measels approached the vehicle and informed Mr. Hansen that he was

being stopped because his car was not insured. Mr. Hansen, within seconds, provided Officer
Measels a copy of a current insurance card indicating that his vehicle was insured.
7.

Rather than terminate the stop at this point, Officer Measels continued

interrogating Mr. Hansen for approximately 30 minutes.
8.

Such a lengthy stop, when the display of Mr. Hansen's insurance card should

have allayed Officer Measels' suspicions was far too long and could, by itself, constitute police
harassment.
9.

Officer Measels presented evidence that part of the reason for the extended stop

was based on Mr. Hansen's driver's license being tattered or otherwise worn. The Commission
also heard conflicting and contradictory testimony on whether the nature of the stop might be
perceived as confrontational or intimidating. Because these issues were disputed, and because a
finding on them is not necessary to the Commission's ultimate decision in this matter, the
Commission does not make any finding of fact regarding the condition of Mr. Hansen's driver's
license or the allegedly confrontational nature of the interchange between Mr. Hansen and
Officer Measels.
10.

At one point during the stop, Mr. Hansen asked Officer Measels for his name. In

response, Officer Measels gestured at his embroidered name patch on his uniform shirt. He did

not give his name orally, did not identify his division or assignment, and did not give Mr. Hansen
a copy of a business card.
11.

Following the stop of nearly 30 minutes, Officer Measels permitted Mr. Hansen to

leave. He did not issue Mr. Hansen a citation. Mr. Hansen later made a complaint to the Internal
Affairs division of the Department.
12.

Officer Measels was charged with violating Department Policy D23-02-00.00

PERSONAL CONTACTS, which states:
Employees will introduce themselves upon initial contact with the public. This
includes when responding to calls for service or any other appropriate public
contact.
Employees will treat all persons with respect. Employees are expected to be
courteous and dignified at all times as the circumstances allow. The personal
prejudices or attitudes of the employees must not influence their decision to take
police action other than is justified or expected within the constraints of
discretion.
Employees will not use degrading, profane, abusive or defamatory language when
in contact with the public or in public view
Employees will provide the Department business card to the public when
appropriate and also identify themselves by name and division assignment when
requested.
13.

Prior to the matter currently under appeal, Officer Measels had no sustained

complaints for violation of this policy. He had one prior sustained complaint for violating the
Department's "Inconsiderate Contact" policy.
14.

The Commission heard extensive evidence regarding disciplinary actions taken

against other police officers who have violated the personal contacts and related polices,
including punishments imposed by the Department in those circumstances.
15.

The Commission finds that similar conduct among other officers in the past

traditionally has been the basis for letters of reprimand for both first and second violations of
these policies. Harsher forms of discipline, including time off in the 20-hour to 50-hour range,

has been reserved for third violations and for more egregious conduct, including profanity and
physical violence. No profanity or physical violence was involved in this case.
16.

Police Chief Charles F. "Rick" Dinse testified that there is no prior case in which

an officer received anything more than a letter of reprimand for either a first or second violation
of this policy, and no officer has ever received time off without pay for a first or second
violation, including for conduct more egregious than the behavior displayed by Officer Measels.
17.

Following an investigation, and by letter dated May 9, 2003, Chief Dinse (i)

found that Officer Measels had violated Department Policy D23-02-00.00, and (ii) suspended
Officer Measels for thirty (30) hours without pay.
18.

Officer Measels timely appealed the final decision of Chief Dinse, and the

Commission correctly determined that it had jurisdiction to hear the appeal.
CONCLUSIONS
In a split decision, a majority of the Commission concludes as follows:
1.

Officer Measels violated Department Policy D23-02-00.0 by failing properly to

identify himself to Mr. Hansen. Officer Measels could have, and under these particular
circumstances should have, stated his name, identified his division or other assignment, and
provided Mr. Hansen an outdated business card with the information corrected either orally or by
a handwritten note.
2.

Officer Measels' conduct was deplorable, extremely unprofessional, and

warranted appropriate disciplinary action. However, the disciplinary action imposed on Officer
Measels in this matter was so clearly disproportionate to the charges as to amount to an abuse of
discretion.
3.

The Commission does not have the authority to modify discipline, or to impose

discipline other than that which has been imposed by the Department. The Commission only has
the authority to either sustain or vacate Department discipline. Utah Code Ann. § 10-3-1012.

ORDER
Based on the foregoing findings and conclusions, on the evidence presented to the
Commission, and for good cause shown,
IT IS HEREBY ORDERED that although Officer Measels violated Department policy,
the discipline imposed on Officer Measels by the May 9, 2003, letter from Chief Dinse to Officer
Measels was clearly disproportionate and, therefore, the discipline of 30 hours suspension is
vacated.

DATED this Jj^

day of May 2004.

BY THE COMMISSION

\

ck=

Commissioner John E. Robertson
Chairperson of-and for
The Civil Service Commission

CERTIFICATE OF MAILING
The undersigned secretary of the Civil Service Commission hereby certifies that on the
CA

day of May 2004 she mailed a true and correct copy of the above Findings of Fact,

Conclusions, and Order by certified mail, all postage prepaid to:
Officer Drew Measels
Pioneer Patrol Division
Salt Lake City Police Department
315 East 200 South
Salt Lake City, Utah 84111
And further states that she certified the Findings of Fact, Conclusions, and Order to the
appropriate head of the Police Department by mailing a true and correct copy of the same by
certified mail, all postage prepaid to:
Chief Charles F. "Rick" Dinse
Salt Lake City Police Department
315 East 200 South
Salt Lake City, Utah 84111
PattieLAntierson
Secretary for the Civil Service Commission

ADDENDUM B

SALT' Mm <MK (©TOMTIONf
POLICE D E P A R T M E N T

HARLES F. -RICK" DlNSE

R O S S C. "ROCKY" A N D E R S C

May 9, 2003

Officer Drew Measels
Pioneer Patrol Division
Re: IA Case No. 2002-027-1
Dear Officer Measels:
On November 1, 2002, Captain Roger Winkler conducted a predisciplinary hearing. You
attended the predisciplinary hearing with your Union representative, then Union
President Officer David Greer. Senior City Attorney Martha Stonebrook was also
present. That hearing was your opportunity to respond to the two policy violations that
Captain Winkler had sustained in a letter to you dated October 16, 2002. Those sustained
violations were Personal Contacts, D23-02-00.00 and Conduct Unbecoming,
D20-07-00.00.
In arriving at my disciplinary decision. I have reviewed the Internal Affairs file in this
matter, your personnel record as a Salt Lake City Police Department employee, including
your Internal Affairs history, and the transcript of the predisciplinary hearing. My
findings and the information I considered relevant in making my decision are
summarized below:
Policy Violations
I classify as SUSTAINED the allegation that you violated Department Policy D23-0200.00 (Personal Contacts).
That policy states:
Employees will introduce themselves upon untied contact with the public. Tins
includes when responding to calls for service or any other appropriate public
contact.
Employees will treat all persons with respect. Employees are expected to be
courteous and dignified at all times as the circumstances allow. The personal
prejudices or attitudes of the employees must not influence their decision to take
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police action other than is justified or expected within [lie constraints of
discretion.
Employees w ill not use degrading, profane, abusive or defamaton language when
a: contact with die public or in public view.
Employees will provide their Department business card to the public when
appropriate and also [dentin' themselves by name and division assignment when
requested.
I classify as NOT DETERMINED the allegation that you violated Department Policy
D20-07-0l);00 (Conduct Unbecoming).
That policy states:
Conduct unbecoming a police employee is defined as behavior not elsewhere
described in the policies of the Department or City which:
A.
B.

Has a demonstrable adverse impact on the employee 's ability to
perform their job functions; or
Has a demonstrable adverse impact on the Department fs ability to
perform its functions.

Factual Summary:
The following factual summary supports my finding that you violated Department Policy
D23-02-Q0.Q0>ERSONAL CONTACTS.. '
On June 22. 2002. you were working an off-duty part-time job at the Smith's Food and
Drug Center located at 1774 West 600 North. According to your own statement, a car
passed you and, as it did. the driver "kind of like made this like pig sound" which was
enough to cause you to run the license plate of the vehicle at that time.1 You found that
the insurance information for the vehicle was listed as "not found."
You made contact with the driver of the vehicle while he was getting gas at the Smith's
location. You admit that when you asked the driver if he had insurance on the vehicle, he
produced valid proof of insurance within "15 seconds." After the dnver had produced his
insurance information, you took his driver's license back to your car and ran more
computer checks on the driver, even though you had previously run a warrant and
criminal history check prior to approaching the driver initially. You then took issue with
the condition of the driver's license. This stop ultimately lasted for approximately 27
minutes.

1

In your interview you also stared: "And I said again, you know, the reason I pulled you over, I was like
you made that little pig sound." Interview, page 11.

Q

After you approached the driver the second time, you admitted that the dnver told you he
believed you were "harassing" him" and asked you for your name and your badge
number. You did not give him your name or your number. Instead, you stated that you
pointed to your uniform. You did not have a business card and did not state your name at
any time during the interaction with the driver. You siuied m your interview that you
"don't care about the name issue/'
Prior to determining appropriate discipline. I also considered:
Performance Evaluations:
Your file contains the following:
9/10/99

Performance Evaluation indicating that you met or exceeded
standards

9/24/98

Performance Evaluation indicating that you met or exceeded
standards

Commendations:
Your file contains the following:
5 8/01
Letter from Captain Dencker complimenting you for your efforts
in resolving a situation that occurred on March 31, 2001

:

3/15,01

Letter from Captain Dencker thanking you for the manner in which
you treated Salt Lake city Fire Department members during a
training exercise

11 10'2000

Letter of Commendation from Captain Winkler for your efforts as
a SWAT Team member during an incident on November 4. 2000

11-6/2000

Letter of Commendation from Chief Dinse for all SWAT Team
members for a job well done in handling an incident on November
4, 2000

S. 4/2000

Letter of Appreciation from Captain Winkler for your efforts as a
SWAT Team member during February through June of 2000 (a
Letter of Appreciation dated August 2, 2000 from Lt. Jack
Rickards to Captain Winkler expressing appreciation for assistance
of SWAT Team is attached to Captain Winkler's letter to you)

This comports with the statement given by the driver. Brandon Hanson. "But I felt just threatened by
harassment. I guess." Hansen Interview, p. 5.

12 31 99

Letter from Assistant Chief Wasden commending you for the
manner in which you helped the Bountiful Police Department

Counseling and discipline:
A review of your Internal Affairs history indicates that in 1*599 (LA Case No. 1999-0-P-2)
it was alleged that you violated Department Policy D23-01-00.00 (Inconsiderate
Contact). That file was classified as Exonerated. Therefore. I did not consider it in
determining appropriate discipline in this case.
You were the subject of an Internal Affairs investigation (LA Case No. 2002-034-1)
which arose from conduct that occurred while you were on-duty performing in the
capacity of a SWAT team member on or about June 23, 2001. In a March 2003 letter to
you. Captain Winkler sustained violations of Department Policies D23-02-00.00
(Personal Contacts). A2-0S-00.00 (Law Enforcement Code of Ethics). D20-06-00.00
(Truthfulness), and D43-02-00.00 (Repons - Accuracy and Thoroughness Required).
After your predisciplinary hearing. Captain Winkler reviewed the file and the information
you provided and issued a final determination as follows: Not Determined as to
allegations that you violated Department Policies D23-02-00.00 (Personal Contacts). A208-00.00 (Law Enforcement Code of Ethics), and D20-06-00.00 (Truthfulness;
Sustained as to the allegation that you violated Department Policy D43-02-00.00 (Repons
- Accuracy and Thoroughness Required). Based upon Captain Winkler's sustained
finding, he issued you a Letter of Reprimand on May 9, 2003.
I considered LA Case No. 2002-034-1. including the factual underpinnings, the sustained
finding and the letter of reprimand, in determining appropriate discipline in this case.
On or about October 5. 2001, a complaint was filed against you (IA Case No. 2001-0671) by Linson Terrell, a Valley Fair Mall security officer, who alleged that you told him
you were conducting an investigation and threatened to arrest him and his assistant
director of security if they did not provide you with information about a female security
officer. Terrell also alleged that the female security officer later told him that you had
used the ruse in an effort to make a social contract with her. Captain Judy Dencker
sustained the allegations that you violated Department Policies D23-01-00.00
(Inconsiderate Contact) and D3 7-02-00.00 (Improper Use of Police Authority).
Assistant Chief A. M. "Mac" Connole sustained both of those allegations. On February
13. 2002. Chief Connole issued a letter to you indicating that your behavior during your
interaction with the security personnel at the Valley Fair Mall was unacceptable. I found
it relevant that Chief Connole also told you in that letter that "[y]ou should have
immediately produced your police identification and announced to them your identity and
purpose. . ." Finally, you were advised in the letter as follows:
Your behavior is expected to be nothing less than professional and courteous
while dealing with others you come in contact with. It is hoped that you will take

tins letter in the manner it is intended and that you will only conduct yourself in a
professional and courteous manner in the fiuure.
I did consider IA Case \ o . 2001-06""- L including the factual underpinnings of the case,
the sustained violations and the letter of reprimand, in determining appropriate discipline
in this case.
Predisciplinarv hearing matters:
In the predisciplinarv hearing. Officer Greer pointed out that the Department Policy
entitled "Conduct Unbecoming" covers such conduct as is not elsewhere described in the
policies 01 the department or City. He then pointed out that your conduct, as alleged, is
elsewhere described in our policies.~

I considered this argument. I agree that some of your behavior is described
elsewhere in the policies but. because you were not charged with violations of
those other policies, I am left to classify the allegation of "Conduct Unbecoming"
as %"Xot Determined."
I evaluated the remaining arguments made by Officer Greer on your behalf. However, I.
placed more emphasis on your actual interview statement and the statements of the driver
and the witness. Those statements support my determination to classify as sustained the
allegation that you violated the "Personal Contacts'* policy.
Disciplinary Decision:
Your actions violated Department Policy D23-02-00.00. You did not identify yourself to
the driver when he asked you to do so. Neither did you provide a business card.
Although you state that you are "85-90%" sure that you gave the driver the Request for
Reexamination paperwork which had your name on it. that does not persuade me that you
ever gave the driver your name as per policy.
You admitted that you made the decision to run the license plate because the driver made
a "pig sound" at you. This decision set in motion a 27 minute stop during which the
driver felt "threatened by harassment*" and. at one point, thought he was "under arrest/' I
find that your conduct also violates the Personal Contacts policy which requires
employees to "treat all persons with respect7' and further states that the personal attitudes
of employees "must not influence their decision to take police action other than is
justified or expected within the constraints of discretion."
' See. e.g. Officer Greer's argument at page 6-7 of the Transcript of the Predisciplinarv Hearing: "Weil.,
you can't use Conduct Unbecoming then because it's conduct that is nor elsewhere described in the policies
or departments of the City. Okay, so you can't use Conduct Unbecoming, okay. If you want to use me
Obligation to Oath of Office in the Constitutional Guarantees section that's earlier in the policy then . . . go
for it but you can't use this."

I also find it significant that you have had one sustained violation of Inconsiderate
Contact and one sustained violation of Abuse of Police Authority. You were given a
letter notifying you that your conduct was unacceptable and that you were expected to
conduct yourself in a professional and courteous manner in the future. Unfortunately,
your conduct is again unacceptable.
Based upon the foregoing, I am suspending you for thirty (30) hours without pay.
You are directed to coordinate with your Division Commander when you will serve your
suspension. Please understand that future violations of Depanment policies may result in
discipline, up to and including termination.
Please be advised that you may appeal my decision to the Civil Service Commission
within five (5) calendar days from the date of your receipt of this letter.
Your appeal must be filed with the Commission in Room 115, City and County Building.
451 South State Street, Salt Lake City, Utah.
Respectfully;

^

Charles F. "Rick" Dinse
Chief of Police

Copy to:
Internal Affairs
Personnel File
Admin. File
Division File
Martha S. Stonebrook

Date

Officer Drew Measels
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ADDENDUM C

MEMORANDUM

Date: February 24, 2004
Re:

Drew Measels
A.

Factual Background & Findings of Fact:

This matter involves a grievance hearing of Officer Drew Measels, before the Salt Lake
City Civil Commission. Officer Measels appeals a suspension without pay, of 30 hours, based
on police department disciplinary action.
On June 22, 2002, Officer Measels was working a part-time job at a Smith's Food King
grocery store in Rose Park. Officer Measels was in uniform and in his police car at the time, in
accordance with standard Department practice, Officer Measels is considered on duty 24 hours a
day seven days a week, including while working at the aforementioned part-time job. A person,
later identified as Brandon Hansen, drove past Officer Measels and made an audible, pig-like
"oinking" noise. Officer Measels ran a computer inquiry on Mr. Hansen's license plate and
received a report indicating that the car was not insured. As a result, Officer Measels stopped
Mr. Hansen. The Commission finds this stop was undertaken by Officer Measels as a form of
retaliation for the oinking noise Mr. Hansen made.
After initiating the stop, Officer Measels approached Mr. Hansen and told him that police
records indicated his car was uninsured. Mr. Hansen, within seconds, provided a copy of a
current insurance card, indicating that Hansen's vehicle was in fact currently insured. Rather

than terminating the stop at that point, Office Measels continued interrogating Mr. Hansen for
approximately 30 minutes. The Civil Service Commission finds such a lengthy stop, when the
display of Mr. Hansen's insurance card should have allayed Officer Measels suspicions, was far
too long and could, by itself, constitute police harassment.
The Commission received testimony indicating part of the purpose for the extended stop
was based on the condition of Mr. Hansen's drivers license being tattered or otherwise worn. No
documentation, however, regarding the issue of the drivers license condition was provided by
Officer Measels. Further, the Commission heard contradictory testimony on whether the nature
of the stop might be characterized as confrontational or intimidating. Based on the
Commission's decision, nofindingof fact is made regarding the issue of the condition of Mr.
Hansen's drivers license or the confrontational nature of the interchange.
At some point during the stop, Mr. Hansen asked for Officer Measels' name. In response
to this request Officer Measels gestured at his embroidered name patch on his uniform shirt. He
did not give his name orally, did not identify his division or assignment, and did not give Mr.
Hansen a copy of his business card. These matters were admitted by Officer Measels and are,
therefore, not contested.
Following the stop of nearly 30 minutes, Officer Measels permitted Mr. Hansen to go on
his way. No citation was issued. Later, Mr. Hansen made a complaint with the Department and,
following an internal affairs investigation, Officer Measels was suspended for 30 hours without
pay and he appeals the suspension to the Civil Service Commission.
B.

Conclusions.

Violation of Policy. The Salt Lake City Police Department has adopted a policy, D23-02-00.0,
which governs officer conduct in personal contacts with members of the public. This policy

requires a police officer, when asked to identify himself, to state his name, identify his division
or other assignment, and provide a business card. Officer Measels did not do any of these things.
Officer Measels argues that he did not provide a business card because he had recently been
transferred and his old cards would have been inaccurate as to division assignment. However,
the Commission finds it would have been appropriate for Officer Measels to provide an outdated
card with the information corrected either orally or by a hand written note. Based on the
foregoing, the Civil Service Commission finds Officer Measels violated department policy D2302-00.0.
Proportionality of Punishment The Civil Service Commission heard extensive testimony
regarding other disciplinary actions, including punishments imposed, of police officers who
violate the Department's personal contacts and related policies. Based on this testimony, the
Commission finds the disciplinary action imposed on Officer Measels was disproportionate,
excessive, and inconsistent with disciplinary action imposed in other circumstances. Similar
conduct among other officers in the past has traditionally been the basis for letters of reprimand
for both first and second violations of these policies. The testimony further indicated harsher
forms of discipline, including time off in the 20-hour to 50-hour range, was reserved for third
violations and for more egregious of conduct, including profanity and physical violence. No
profanity or physical violence was involved in Officer Measels' case.
During cross-examination, Police Chief Dinse testified there is no prior case in which an
officer received anything more than a letter of reprimand for either first or second violations and
no officer has ever received time off without pay for first or second violations, including for
conduct more egregious than the behavior displayed by Officer Measels (Record, page 194 line
20 through page 195 line 16).

The Civil Service Commission deplores, in the strongest terms, Officer Measels' conduct
in this matter and finds Officer Measels5 activities violated Department policy, were extremely
unprofessional, and rated appropriate disciplinary action. The Commission does not have the
statutory authority to modify or impose other discipline than that which has been given by the
Department and the Commission only has the authority to either sustain or vacate departmental
discipline (§ 10-3-1012 UCA 2001).
Although Officer Measels violated Department policy, the Civil Service Commission
finds in a split decision that the disciplinary action imposed was disproportionally severe and is,
therefore, vacated.

